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RECENT CASES. 245 

Constitutional Law — Federal License Tax — State Agencies. — South 
Carolina v. United States, 26 Sp. Ct. iio. — Held, that the Federal govern- 
ment may levy the license taxes, prescribed by the internal revenue laws for 
dealers in intoxicating liquors, upon the dispensing and selling agents of a 
state, which, in the exercise of its sovereign power, has taken charge of the 
business of selling such liquors. 

This decision emphasizes an important qualification of the doctrine recog- 
nized ever since the case of McColloch v. Maryland, 4 Wheat. 316, namely, 
that when a state assumes control of an industry or engages in an activity 
which is not an instrumentality of government, its agencies are not exempt 
from taxation by Congress. It had already been decided that where a state 
engages in selling liquors it cannot control the importation. Vance v. Vander- 
cock, 170 U. S. 438; Sholmberger v. Pa., 171 U. S. 1. The United States 
cannot tax the salaries of state officials. The Collector v. Day, 11 Wall. 113, 
nor the revenue of a municipal corporation derived from its loan of capital 
to a railroad. U. S. v. B. & O. R., 17 Wall. 322. Nor may it tax the income 
of municipal bonds held by an individual. Pollock v. F. L. & T. Co., 158 
U. S. 601. In all the foregoing cases the tax was upon an agency of govern- 
ment. The distinction now made clear was suggested in the case of National 
Bank v. Com. 9 Wall. 353. It was there said : "It is only when the state law 
incapacitates the banks from discharging their duties to the government 
that it becomes unconstitutional." A charge which is not in its nature a tax 
may be levied. This was decided in the Head Money Cases, 112 U. S. 580, 
and in Veazie Bank v. Fenno, 8 Wall. 533, where a tax upon circulating 
notes of state banks for the purpose of destroying their circulation was 
held valid. 

Constitutional Law — Former Jeorardv — Conviction in Appellate Tri- 
bunal.— Trono v. United States, 26 Sp. Ct. 121. — Held, that the Supreme 
Court of the Philippine Islands may, upon appeal of the accused, reverse the 
conviction below and convict for higher offense. 

"No man is to be brought into jeopardy of his life more than once for the 
same offense" is from Blackstone, 4 Bl. Com. 335. Bank v. Brown, 9 Wend, 
matter of practice, JVinsor v. Reg., 7 B. & S. 276. But in this country the prin- 
ciple is fundamental, has been adopted by the Federal Constitution, and, al- 
though that clause is not binding upon the states, it is recognized by Consti- 
tution or under the common law in all the states. U. S. v. Keen, 1 McLean 
429; Livingston v. New York, 8 Wend. 85, 100. As a general rule a party 
to a cause may waive any right the law has given him. Brown v. Webber, 
6 Cush. 560 This right is waived by application for a new trial. Gannon v. 
People, 127 111. 507; People v. Hardson, 61 Cal. 378. The courts are, how- 
ever, in direct conflict upon the extent of this waiver. The dissenting opin- 
ion shows the great weight of authority opposed to this decision. The rul- 
ing judge, however, has shown the weighty reason favoring it and it is sig- 
nificant that New York, Missouri, Virginia, Georgia, Indiana, Kansas and 
Kentucky adopted this rule by statute or constitutional amendment after the 
courts had fixed the law by judicial decision. See editorial comment. 

Contracts — Location of Depots — Public Policy. — Enid Right of Way 
& Townsite Co. v. Lile, 82 Pac. 811. — A contract which provides that, for a 
consideration, the location of a railroad corporation shall be at a certain 
without regard to the question of the needs of the people, or the public con- 
point, without regard to the question of the needs of the people, or the public 
convenience, is held to be against public policy. Burford, C.J. Burnell and Pan- 
coast, JT., dissenting. 

A contract with a land owner, in consideration of certain land for a right 
of way, to erect a depot thereon, is valid. Watterson v. Railroad Co., 74 Pa. 
St. 208. Equity will not compel specific performance of a contract to locate 
a depot at a certain point and at no other point in a town. Marsh v. Farburg 
& W. W. R. R. Co., 64 111. 414. Company may contract to locate a station at 
one point but may not contract not to locate at other points. Tex. & St. L. R. 
R. v. Roberts, 60 Tex. 545. A contract not to build a depot at a certain place 
for one year is not per se against public policy. Tucker v. Allen, 16 Kan. 323. 
A contract to build a depot at a certain place would not be against public 



